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ATTORNEY GENERAL MUKASEY’S 
DEFENSE OF IRRESPONSIBILITY 
Kent Greenfield*
Abstract: Attorney General Mukasey’s commencement speech at Bos-
ton College Law School did a disservice to the institution. First, it gave a 
platform to one whose position on torture is contrary to the humanitar-
ian values of the school. Second, by encouraging students to divorce 
their own morals from their legal reasoning and simply “say what the 
law is,” it reduced the practice of law to a mere exercise in research, de-
void of any of the principles for which the school (and legal education 
in general) stands. This Article addresses two issues surrounding Attor-
ney General Michael Mukasey’s invitation to speak at Boston College 
Law School. First, his invitation undercut what we teach about the role 
of the lawyer. Second, the speech he gave was insulting to our graduates 
and unhelpful to our pedagogical goals. 
 As a member of the faculty, I welcome and encourage debate and 
discourse at Boston College Law School, both inside and outside the 
classroom. In furtherance of such debate, individual professors and 
students need not be neutral about legal controversies.1 Moreover, in 
celebrating debate within an institution, the institution itself need not 
refrain from taking a strong position.2
                                                                                                                      
 
* Professor of Law and Law Fund Research Scholar, Boston College Law School. The 
author thanks Greg Nannery and Zack Kurland for excellent research assistance. 
1 See, e.g., An Examination of the Constitutional Amendment on Marriage Before the Subcomm. 
on the Constitution, Civil Rights and Property Rights, 109th Cong. (2005) (statement of Scott 
Fitzgibbon) (BCLS professor arguing that expanding definition of marriage to allow gay 
couples to marry degrades institution of marriage and family unit); Ray D. Madoff, Dog Eat 
Your Taxes?, N.Y. Times, July 9, 2008, at A23 (BCLS professor arguing “there should be a 
limit . . . on the estate tax charitable deduction” so that U.S. taxpayers are not “subsi-
diz[ing] the whims of the rich and fulfill[ing] their fantasies of immortality.”); John H. 
Garvey, State Putting Church Out of Adoption Business, Boston Globe, Mar. 14, 2006, at A15 
(Dean of BCLS arguing that religious institutions that refuse to place children in homo-
sexual households should be allowed to participate in Massachusetts adoption services). 
2 See Rumsfeld v. Forum for Academic & Institutional Rights, 547 U.S. 47, 60 (2006) 
(“The Solomon Amendment neither limits what law schools may say nor requires them to 
say anything. Law schools remain free under the statute to express whatever views they may 
have on the military’s congressionally mandated employment policy, all the while retaining 
eligibility for federal funds.”); Transcript of Oral Argument at 25, Forum for Academic & 
Institutional Rights, 547 U.S. 47 (No. 04-1152) (Solicitor General acknowledging that law 
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 One reason I opposed the invitation to Attorney General Mukasey 
was because of what the invitation itself said about, and for, BCLS. Im-
plicit in every invitation to be a graduation speaker is the notion that 
the invitee should be a role model for the graduates. There are a num-
ber of people with a wide range of views who can fit that bill. I could 
not, however, support the selection of Attorney General Mukasey as 
such a role model. I have every reason to believe that the Attorney 
General is a man of utmost personal integrity, and certainly his career 
has been exemplary. I do not, however, think that success alone, even a 
rise to the top of our profession, merits an invitation to speak at com-
mencement. 
 At the time of his invitation, Attorney General Mukasey had be-
come the chief apologist for the illegal and immoral interrogation 
practices of the Bush administration.3 Perhaps he believed that the 
duties of this office required him to play such a role. Personally, I do 
not think the position of Attorney General requires such ethical gym-
nastics, but even if it does, he could have refused the post, just as any 
lawyer can decline to take a case. It is not unfair to hold Attorney 
General Mukasey accountable for the views and practices of an ad-
ministration when it was part of his job to defend those views and 
practices. 
 This is why his invitation was a mistake for this institution. One of 
the things I cherish about BCLS is that it stands for the notion that 
lawyers cannot uncouple what they do at the office from who they are 
as human beings and members of society.4 This is not to say that it is 
                                                                                                                      
 
schools “could put signs on the bulletin board next to the door, they could engage in 
speech, they could help organize student protests.”). 
3 See Philip Shenon, Mukasey Offers View on Waterboarding, N.Y. Times, Jan. 30, 2008, at 
A15 (“Attorney General Michael B. Mukasey said Tuesday that the harsh C.I.A. interroga-
tion technique known as waterboarding was not clearly illegal, and suggested that it could 
be used against terrorism suspects once again if requested by the White House.”); see also 
At Senate Hearing, Attorney General Michael Mukasey Refuses to Say if Waterboarding is Torture, 
Illegal, Democracy Now, Jan. 31, 2008, http://www.democracynow.org/2008/1/31/at_ 
senate_hearing_attorney_general_michael (last visited Feb. 8, 2009) (“[Whether water-
boarding is torture] is an issue on which people of equal intelligence and equal good faith 
and equal vehemence have differed . . . .”). 
4 See, e.g., Boston College Law School, Profile 2 (2008–2009) (quoting Dean John 
H. Garvey: “We teach legal skills within a context of moral values, preparing our students 
not only to be good lawyers, but also to lead good lives.”); id. at 3 (quoting Professor Kent 
Greenfield: “[T]he school and the people in it take seriously a collective commitment to 
using the law to achieve justice.”); Boston College Office of Marketing Communica-
tions, Boston College Law School Admissions Brochure 2 (2008–2009) (“Strike the 
image of the stereotypical corporate counsel from your mind. Boston College lawyers are a 
different breed—considerate, confident, well-rounded, respected. Above all, no matter 
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impossible to be a good person within an imperfect system. I simply 
believe that we live in a time in which ethical rationalization deserves 
close scrutiny. BCLS should have erred on the side of avoiding any 
appearance of congratulating and honoring the kind of moral dis-
tancing that we usually oppose. 
 Another reason that the invitation was a mistake was that a 
graduation should be a celebration, not a debate. Certainly we might 
choose to invite someone who differs from us or challenges our opin-
ions, but it is not a violation of free speech to omit from the list of po-
tential celebrants those who have become identified—or who have 
identified themselves—with policies that are antithetical to our core 
principles. This is a point that has been largely misunderstood in the 
debate over Attorney General Mukasey’s invitation. The free speech 
interest cut in favor of rescinding the invitation because BCLS had a 
right to decide who would lead us in our celebration.5 The Republi-
can National Convention did not have to include Reverend Al Sharp-
ton on its list of potential speakers. The NAACP is not required by 
free speech principles to include a white supremacist on its list of 
speakers at its annual convention. We did not have an obligation to 
invite the Bush administration’s chief apologist for torture onto our 
graduation dais. 
 A related reason why the invitation was a mistake is that graduation 
invitations are not only for the benefit of the schools and their gradu-
ates. They are prized opportunities for the invitees, who get the chance 
to address a captive audience with free media attention.6 Moreover, an 
                                                                                                                      
 
what their chosen field, BC Law graduates are prepared to succeed.”); id. at 3 ([W]e place 
a premium on personal, moral, and spiritual growth, and on service to your community. 
We emphasize public service and a commitment to seeking justice as essential parts of a 
comprehensive legal education. Social responsibility . . . is as important to us as class 
rank.”); Press Release, Boston College, University Names Garvey as Law School Dean (Apr. 
8, 1999), available at http://www.bc.edu/bc_org/rvp/pubaf/99/garvey.html (quoting Dean 
John H. Garvey: “BC Law is a place for serious scholarship that also cares about educating 
the whole person. The BC Law faculty are committed to their students and dedicated to 
both scholarship and social justice.”). 
5 See Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557, 573 
(1995) (“Since all speech inherently involves choices of what to say and what to leave un-
said . . . one important manifestation of the principle of free speech is that one who 
chooses to speak may also decide what not to say . . . . [The] general rule, that the speaker 
has the right to tailor the speech, applies . . . to expressions of value, opinion, or endorse-
ment . . . .”) (citations and internal quotations omitted). 
6 See Paul L. Caron, Law School Commencement Speakers, TaxProf Blog, Apr. 24, 2008, 
http://taxprof.typepad.com/taxprof_blog/2008/04/law-school-comm.html (showing that 
BCLS was the only law school at which Attorney General Mukasey spoke in 2008); see also 
Chron. of Higher Educ. Gazette, Commencement Speaker Database, http://chronicle. 
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invitation from a school like BCLS serves as a psychological and politi-
cal validation for the speaker. In inviting him to address our gradua-
tion, we at BCLS extended our institutional goodwill not only to Attor-
ney General Mukasey, but also to his office and the Bush administra-
tion’s illegal activities. If our invitation comforted him or his colleagues, 
or emboldened them in their efforts to subvert the law and human 
rights, then it was a truly unfortunate use of our institution’s fine name. 
 Once it became clear that the Attorney General was indeed com-
ing, I hoped against hope that perhaps he would deliver a benign 
speech extolling the virtues of community service, sunscreen or calls 
to your mother.7 Instead, he used the bully pulpit of our graduation 
to offer a substantive, deeply troubling, message. 
 Attorney General Mukasey went beyond the waterboarding con-
troversy to offer a full-throated defense of those government lawyers 
who “provided legal advice supporting the nation’s most important 
counterterrorism policies” after September 11.8 He included in his 
defense those Department of Justice (DOJ) attorneys who authored 
the infamous 2002 “Torture Memo,” which told the Bush administra-
tion that it was not bound by federal or international anti-torture law 
and defined torture so narrowly that it justified all but the most hei-
nous interrogation techniques.9
 The villains in the Attorney General’s speech were opinion leaders 
outside the government—including academics—who have offered “re-
lentless,” “hostile,” and “unforgiving” criticism of the Torture Memo 
authors and the Bush administration.10 He said that critics had been 
taking advantage of “perfect hindsight” and failed to recognize the “dif-
ficulty and novelty” of the legal questions facing the government at the 
                                                                                                                      
com/free/speakers/?handler=search&Last_Name=&Institution=&State=&year=2008&ord
er=&all=1 (last visited Mar. 13, 2009) (showing that Attorney General Mukasey did not 
speak at any undergraduate commencements in 2008). 
7 See, e.g., Senator Barack Obama, Commencement Address at Wesleyan University 
(May 25, 2008), available at http://www.wfsb.com/news/16389467/detail.html; Thomas L. 
Friedman, Commencement Address at Rensselaer Polytechnic Institute (May 19, 2007), 
available at http://www.rpiscrews.us/academics/commencement/address07.html; Mary 
Schmich, Everyone’s Free to Parody—Oh, and Wear Sunscreen, Chi. Trib. May 5, 1999, at 1. 
8 Michael B. Mukasey, The Role of Lawyers in the Global War on Terrorism, 32 B.C. Int'l & 
Comp. L. Rev. 179, 183 (2009). 
9 See generally Memorandum from Ass’t Att’y Gen. Jay S. Bybee to Alberto R. Gonzalez, 
Counsel to the President (Aug. 1, 2002), available at http://www.humanrightsfirst.org/us_ 
law/etn/gonzales/memos_dir/memo_20020801_JD_%20Gonz_.pdf#search=%22bybee% 
20memo%20pdf%22. 
10 Mukasey, supra note 8, at 183. 
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time.11 Attorney General Mukasey concluded that most criticisms were 
“unaccompanied by any serious legal analysis” and that some were 
“breathtakingly casual.”12 With a patronizing pat on our heads, he told 
us that we just don’t understand. 
 Our problem, however, is not that we don’t understand, but that 
we understand all too well the illegal conduct that has been perpe-
trated in our name. We understand that the legal arguments advanced 
in the Torture Memo were blatantly wrong. They were the product of 
shoddy research and thin analysis that failed to grapple with relevant 
authorities, let alone the principles that ground law and maintain its 
legitimacy. Rather than being the target of only “casual” critiques, the 
Torture Memo and others like it have been subject to withering analysis 
from virtually every legal scholar who has looked at them, including 
our own Daniel Kanstroom.13 Harold Koh, the Dean of Yale Law 
School and a former senior State Department official, referred to the 
Torture Memo as “perhaps the most clearly legally erroneous opinion I 
have ever read.”14 The memo was withdrawn by the very office that is-
sued it, and the DOJ Office of Professional Responsibility is investigat-
ing whether its “legal advice . . . was consistent with the professional 
standards that apply to [DOJ] attorneys.”15
 In addition to defending overly aggressive DOJ attorneys, Attor-
ney General Mukasey offered a second lesson for our graduates that 
was more subtle, but just as distressing. The task of a government law-
yer, indeed any lawyer, is to “do law.”16 Lawyers must give a “close 
reading” and “critical analysis” of text, and they must “tune out [the] 
white noise” of criticism and second-guessing.17 He urged our gradu-
ates to filter out their own moral and political views when they “do 
law,” so they can “advise clients that the law permits them to take ac-
tions that you may find imprudent, or even wrong.”18 So the message 
                                                                                                                      
11 Id. 
12 Id. 
13 See Daniel Kanstroom, On “Waterboarding”: Legal Interpretation and the Continuing 
Struggle for Human Rights, 32 B.C. Int'l & Comp. L. Rev. 203, 207 (2009). See generally The 
Torture Debate in America (Karen J. Greenberg ed., 2006); Brian Z. Tamanaha, Law 
as a Means to an End: Threat to the Rule of Law (2006). 
14 Joseph Marguiles, Guantanamo and the Abuse of Presidential Power 91 
(2006). 
15 Dan Eggen, Justice Probes Authors of Waterboarding Memos, Wash. Post, Feb. 23, 2008, 
at A3 (quoting H. Marshall Jarrett, counsel for the Justice Department Office of Profes-
sional Responsibility). 
16 Mukasey, supra note 8, at 185. 
17 Id. 
18 Id. at 180. 
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of the Attorney General of the United States to our law graduates: be 
a technocrat. Once the law is articulated, your job is done. 
 John Yoo, the Torture Memo’s primary author, has defended his 
work by saying that “the lawyer’s job is to say ‘this is what the law 
says.’”19 Attorney General Mukasey used our graduation ceremony to 
defend Yoo and his cohorts with the same simplistic notion. In doing 
so, he implicitly held up as an example some of the worst instances of 
professional irresponsibility by government lawyers since the DOJ in-
famously lied to the Supreme Court about the need for Japanese in-
ternment during the Second World War.20 In the early years of the 
Bush administration, senior government lawyers took fairly easy legal 
questions—whether waterboarding is torture—answered them incor-
rectly using political ideology as their guide, and then avoided re-
sponsibility by saying that they were merely “doing law.” 
 The Attorney General did a disservice when he implied that law 
is a simple, straightforward, technical enterprise. Of course there are 
easy legal questions (which include, by the way, whether waterboard-
ing is torture—it is),21 but as our students learn in the first week of 
law school, the most important questions are unlikely to have answers 
that spring, fully formed, from some text. Good lawyering does not 
simply require mining a range of authorities to determine the best 
reading of various texts (though even this minimum standard was ap-
parently not applied in the Torture Memo). It is also necessary to ac-
knowledge that when gaps must be filled, there is no neutral way to 
fill them that avoids the need for political, philosophical, or moral 
justification. 
 Of course there is always a moral or ethical side of what we do as 
lawyers, even when the so-called technical legal issues are straightfor-
ward. But moral, political, and ethical difficulties often increase as 
legal questions grow more complex. And as legal issues become less 
determined by some self-defining text, it grows more likely that the 
                                                                                                                      
19 Peter Slevin, Scholar Stands by Post-9/11 Writings on Torture, Domestic Eavesdropping, 
Wash. Post, Dec. 26, 2005, at A3. 
20 See Korematsu v. U.S., 584 F. Supp. 1406, 1417 (1984) (finding that “there was criti-
cal contradictory evidence known to the government and knowingly concealed from the 
courts” and that “the government knowingly withheld information from the courts when 
they were considering the critical question of military necessity in this case.”). 
21 See Matthew Lippman, The Development and Drafting of the United Nations Convention 
Against Torture and other Cruel Inhuman or Degrading Treatment or Punishment, 17 B.C. Int'l & 
Comp. L. Rev. 275, 301 (1994) (interpreting Convention’s definition of torture as “acts 
which are reasonably likely to cause intense pain to a reasonable person as well as acts 
which cause severe pain to the particular victim who is subject to abuse.”).
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legal question itself will turn on political, philosophical, or moral de-
terminations. 
 We here at Boston College Law School understand this and try to 
teach our students accordingly. I would hope that anyone graduating 
from this fine institution would realize that “doing law” is hardly a 
straightforward and ethically-free task. We are not plumbers or book-
keepers. For Attorney General Mukasey to think that he could get by 
with the argument that “lawyers just do law” at our graduation cere-
mony was an insult to this faculty’s teaching and to our graduates’ 
understanding. 
 What I wish our graduates had heard from the nation’s leading 
attorney was the importance of personal responsibility for not only 
the technical part of lawyering but the moral side as well. It is sad that 
a graduation message by our Attorney General at this stage of our na-
tional history was essentially a call to the avoidance of personal re-
sponsibility. I respect our students enough to believe that they did not 
take the message to heart. 
